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BRIEF IN SUPPORT OF EXCEPTIONS

. Introduction

The gravamen of the instant dispute is whether the International Union of Operating
Engineers, Local 18’s (“Local 18” or “Union”) continual maintenance of grievances, despite
adverse work awards by the National Labor Relations Board pursuant to Section 10(k) of the
National Labor Relations Act, constitutes lawful work preservation activity. In his Decision,
Administrative Law Judge Davis 1. Goldman rejected Local 18’s affirmative defenses of work
preservation and collusion, concluding that the Union had violated Section 8(b)(4)(D) of the Act.
The ALJ’s ruling, however, is fundamentally flawed in its selection of purportedly dispositive
Board precedent, determination of the relevant facts, and the application of those facts to the
law.!

At the outset, the ALJ incorrectly held that the underlying Section 10(k) proceedings in
this matter are, for all practical purposes, binding as to both the material facts and dispositive law
of the present matter. However, Section 10(k) proceedings by their very nature are unable to
properly evaluate and apply affirmative defenses because such an examination necessarily
requires an adjudication that weighs the evidence through credibility assessments, which is
unavailable in a purely investigatory Section 10(k) hearing. As such, the ALJ summarily
disposed of Local 18’s collusion defense. However, if he had properly considered it, a
preponderance of the evidence would have demonstrated that the Laborers’ International Union
of North America, Local 310 (“LIUNA 310”), Laborers’ International Union of North America,
the Construction Employers Association (“CEA”), and the Charging Parties are instead

attempting to manipulate the provisions of the National Labor Relations Act in order to use

! Local 18 also excepts to ALJ Goldman’s Amended Order Granting Charging Parties’ Motion in Limine, as well as
his ruling denying Local 18’s Motion to Reopen the Record. These rulings are part and parcel of his overall
Decision and are therefore considered holistically with the entirety of Local 18’s arguments in this Brief.
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Section 10(k) proceedings as a tool to bypass the duly negotiated work preservation clause
contained within Local 18’s collective bargaining agreements.

Moreover, to the extent that ALJ Goldman even considered Local 18’s work preservation
affirmative defense, he relied on faulty Board precedent. Proper Board jurisprudence that exists
within the aegis of Section 8(b)(4) cases requires an finding of the applicable bargaining unit
before the Board assesses whether the union asserting work preservation has in fact historically
performed such work through its members, or that such work is fairly claimable by the same.
The ALJ instead utilized a misbegotten line of authorities that do not consider whatsoever the
scope of the bargaining unit before assessing the merits of the work preservation defense. If he
had done otherwise, a preponderance of the evidence would have established that within the
appropriate multiemployer bargaining unit, forklift and skid-steer work is fairly claimable by
Local 18 members in the present matter. At bottom, Local 18’s conduct through enforcement of
its work preservation grievances does not violate Section 8(b)(4)(D) of the Act. Accordingly, the
General Counsel’s Complaint must be dismissed in its entirety.

1. Facts Relevant to Exceptions

A. International Union of Operating Engineers, Local 18

For over seventy years, Local 18 has represented the interests of construction equipment
operators (“operating engineers” or “Local 18 members”) working in 85 of Ohio’s 88 counties
along with four counties in Northern Kentucky. As the name implies, operating engineers are the
men and women responsible for operating the equipment, machinery, and technology utilized in
the building and construction industry. Like many labor organizations representing employees in
the building and construction industry, Local 18 negotiates Section “8(f)” or “pre-hire” collective

bargaining agreements (“CBAs”) with building and construction employers. Employers engaged



in the building and construction industry often elect to negotiate, adopt, and maintain pre-hire
agreements through a multiemployer trade association. Presently, Local 18 negotiates CBAs with
two separate multiemployer trade associations representing construction employers engaged in
the building construction industry: the Associated General Contractors (“AGC”) and the CEA.
(E.g., Donley’s IV: L18 Ex. 178A, L18 Ex. 178B.)

B. The CEA and the CEA Agreement

The CEA Agreement represents three decades of collective bargaining history between
Local 18 and a conglomerate of building construction employers working in and around
Cleveland, Ohio, that negotiate through the CEA. (Donley’s IV: GC Ex. 5.) Of specific
importance to the present matter, the CEA Agreement has for decades unambiguously identified
the relevant bargaining unit, specified the work jurisdiction afforded to operating engineers
within that unit, and provided for the preservation of that bargaining unit work. In sum, the CEA
Agreement functions as a system of industrial self-government utilizing agreed-upon rules of law
which seeks to avoid leaving “matters subject to a temporary resolution dependent solely upon
the relative strength, at any given moment, of the contending forces.” United Steelworkers of
America v. Warrior & Gulf Navigation Co., 363 U.S. 574, 580-81, 80 S.Ct. 1347, 4 L.Ed.2d
1409 (1960) (“Warrior & Gulf”).

The CEA Agreement specifies the relevant bargaining unit by identifying: the geographic
jurisdiction covered by the agreement; the type of work covered by the agreement; the identity of
the employers covered by the agreement; the identity of employees covered by the agreement,
and the type of work performed by those employees. (Donley’s IV: L18 Ex. 178B.) Taken as a
whole, these provisions provide a comprehensive framework that identifies the relevant

bargaining unit as a multiemployer bargaining unit encompassing all building construction



employers working within a specific geographic region that have voluntarily bound themselves
to the CEA Agreement.

In terms of the geographic region, the CEA Agreement applies to the “employment of
and conditions under which employees shall work and rates of pay they shall receive on work in
“Building Construction” within the following Ohio counties: Ashtabula, Erie, Huron, Lorain,
Cuyahoga, Geauga, Lake, and Medina counties. (Donley’s IV: GC Ex. 5, Article 1.). With respect
to the type of work performed under the CEA Agreement in that geographic area, the term
“Building Construction” is defined to compose “the erection and construction of building
structures, including modifications thereof, or additions or repairs thereto intended for use for
shelter, protection, comfort or convenience and demolition of same. Building Construction shall
also include the excavation and foundations for Building Construction.” (1d.) The term “Building
Construction” is further defined by the CEA Agreement to include specific forms and types of
construction projects including “Industrial and Building Site”; “Power Plant, all Wind
Generation Devices and all supporting infrastructure (underground and roadway), Solar Farm,
Geo Thermal Site, Amusement Park, Athletic Stadium Site”; and “Sewage Plant, Waste Plant
and Water Treatment Facilities Construction.” (1d.)

Like many agreements negotiated under Section 8(f), the CEA Agreement contains a
mutual recognition clause. (Donley’s IV: GC Ex. 5, Article 11.) Pursuant to this clause, the CEA
is specifically recognized as the “exclusive collective bargaining agent for all Employers of the
Operating Engineers” within the counties covered by the Agreement. (Id.) As to the identity of
employers bound by the CEA Agreement, Article Il, Paragraph 6 identifies such as being “[a]ll
members of the Association for whom it holds bargaining rights and any person, firm, or

corporation who, as an Employer, become signatory to this Agreement, shall be bound by all of



its terms and conditions, as well as any future amendments which may be negotiated between the
Association, and the Union[.]” (1d.) Such employers “shall be bound to make Health and Welfare
payments, Pension payments Apprenticeship fund payments . . . or any other payment
established by the appropriate Agreement.” (Id.) Moreover, the CEA recognizes Local 18 as the
“exclusive bargaining agent for all Operating Engineers” within the Agreement’s geographical
confines. (Id.) In this manner, the CEA Agreement clearly and unambiguously identifies the
bargaining unit as a multiemployer bargaining unit composing any building construction
employer that has either signed the CEA Agreement or has assigned its bargaining rights to the
CEA.

The CEA Agreement also clearly and unambiguously identifies the work jurisdiction
afforded to operating engineers. Specifically, Article 11, Paragraph 10 provides a comprehensive
list of construction equipment that is specifically identified as being within the contractual
jurisdiction of Local 18. (Donley’s IV: GC Ex. 5.) Pursuant to this section, Local 18’s
contractually mandated work jurisdiction includes “Forklifts, Skidsteers, and all like equipment
as described in paragraphs 49, 50, and 51 of this agreement and within the jurisdiction as
assigned to the Union by the American Federation of Labor.” (ld.) (Emphasis added.) In
referencing Paragraphs 49, 50, and 51, the work jurisdiction allotted to Local 18 under Paragraph
10 of the CEA Agreement extends to include additional equipment specifically identified in the
CEA Agreement’s wage, pay, and classification index. (Id.) Included among the multitude of
equipment listed in Paragraphs 49, 50, and 51 are, inter alia, forklifts and skid-steers. (Id.)

In conscious recognition of the temptation that employers often face to embrace profit
motives over contractual obligations, the CEA Agreement is crafted so as to discourage, if not

outright avoid, instances where a signatory employer assigns the operation of equipment within
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Local 18’s contractually negotiated work jurisdiction to someone other than an operating
engineer. Under Paragraph 20, employers that elect to bind themselves to the CEA Agreement
explicitly agree “that the work jurisdiction of the Operating Engineers, as assigned by the AFL-
CIO, will be respected and all Operating Engineer work will be performed by an Operating
Engineer[.]” (Donley’s IV: GC Ex. 5.) In order to provide substance to this obligation, Paragraph
21(E) of the CEA Agreement states that “[i]f the Employer assigns any piece of equipment to
someone other than the Operating Engineer, the Employer’s penalty shall be to pay the first
qualified registered applicant the applicable wages and fringe benefits from the first day of the
violation. (Id.) In this manner, while the CEA Agreement’s work preservation clauses explicitly
allows a signatory employer to assign work as it sees fit, it simultaneously creates an economic
disincentive for a signatory employer to disregard Local 18’s contractually-mandated craft
jurisdiction.

C. The AGC and the AGC Agreement

The AGC is a multiemployer trade association representing building construction
employers across Ohio and parts of Kentucky. (Donley’s IV: Tr. 49-50.) As such, the AGC has,
for decades, negotiated a continuous series of CBAs with Local 18 commonly referred to by the
parties as the “AGC Agreement.” (Id. at L18 Ex. 179.) It bears noting that Local 18’s bargaining
relationship with the AGC actually predates the Union’s relationship with the CEA and, prior to
the creation of the CEA, the AGC’s geographic jurisdiction specifically included the counties of
Ashtabula, Erie, Huron, Lorain, Cuyahoga, Geauga, Lake, and Medina. (Id. at L18 Ex. 178A.)

In most respects, the relevant provisions of AGC Agreement mirror those contained in
the CEA Agreement. By its own terms, the AGC Agreement specifically identifies the relevant

bargaining unit as a multiemployer unit composing all employers that have elected to bind
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themselves to the AGC Agreement. (Donley’s IV: L18 Ex. 179.) To this end, the AGC
Agreement contains provisions specifically identifying the geographic jurisdiction covered by
the agreement, the type of work covered by the agreement, the identity of the employers covered
by the agreement, and the identity of employees covered by the agreement. (Id.) More
importantly, the AGC Agreement explicitly states that the employers bound to the agreement
intend to become part of a “single multi-employer collective bargaining unit.” (Id. at Article 11.)
Taken as a whole, these provisions clearly provide for a multiemployer bargaining unit
encompassing all building construction employers bound to the AGC Agreement.

In terms of geographic scope, the AGC Agreement states that its terms apply to the
“employment of and conditions under which employees shall work and rates of pay they shall
receive on work in Building Construction in all counties in the State of Ohio except Ashtabula,
Cuyahoga, Geauga, Lake, Columbiana, Mahoning and Trumbull, and including Boone,
Campbell, Kenton and Pendleton counties in Kentucky. (Donley’s IV: L18 Ex. 179, Atrticle 1.)
The term “Building Construction” is defined to compose “the erection and construction of
building structures, including modifications thereof, or additions or repairs thereto intended for
use for shelter, protection, comfort or convenience and demolition of same. Building
Construction shall also include the excavation and foundations for Building Construction.” (1d.)
The AGC Agreement also defines the term “Building Construction” to also include specific
forms and types of construction projects including “Industrial and Building Site”; “Power Plant,
all Wind Generation Devices and all supporting infrastructure (underground and roadway), Solar
Farm, Geo Thermal Site, Amusement Park, Athletic Stadium Site”; and “Sewage Plant, Waste

Plant and Water Treatment Facilities Construction.” (Id.)
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The AGC Agreement contains a mutual recognition clause that specifically recognizes
the Association as the “exclusive collective bargaining agent for all Employers of the Operating
Engineers” within the relevant counties. (Donley’s IV: L18 Ex. 179, Article 11.) The AGC
Agreement’s mutual recognition clause further states that the term “Employer” and/or
“Employers” means “persons, firms, corporations, joint ventures or other business entities bound
by the terms of this Agreement[.]” (ld.) Immediately thereafter, the recognition clause
specifically states that the “Employers and the Union by entering into this Agreement intend to
and agree to establish a single multi-employer collective bargaining unit. Any Employer who
becomes a party to this Agreement shall thereby become a member of the multi-employer
collective bargaining unit established by this Agreement.” (1d.) In sum, the terms and provisions
contained within the AGC’s mutual recognition clause clearly and unambiguously identify the
bargaining unit as a multi-employer bargaining unit composing any building construction
employer that has bound itself to the AGC Agreement. The AGC Agreement’s mutual
recognition clause also specifically recognizes the Union as the “exclusive collective bargaining
agent for all Operating Engineers” within the counties covered by the AGC Agreement. (Id. at
L18 Ex. 179, Article I1.)

The AGC Agreement also clearly and unambiguously identifies the jurisdiction of work
afforded to operating engineers within the bargaining unit. Specifically, Article Il, Paragraph 10
provides “that all equipment for which classifications and wages have been established in this
Agreement, and including that equipment for which classifications and wage rates may hereafter
be established, shall be manned, when operated on the job site, by a member of the International
Union of Operating Engineers, and paid the rates as specified in this Agreement.” (Donley’s IV

L18 Ex. 179.) By referencing “all equipment for which classifications and wages have been
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established in this Agreement,” the work jurisdiction allotted to Local 18 under Paragraph 10 is
extended to include additional equipment specifically identified in the wage, pay, and
classification provisions found in Article V, Article VI, and Exhibit A of the AGC Agreement.
Included among the myriad of equipment listed in Article V, Article VI, and Exhibit A of the
AGC Agreement are, inter alia, forklifts and skid-steers. (Id.)

Much like its agreement with the CEA, Local 18’s agreement with the AGC also contains
specific provisions designed to preserve and protect the scope of work contractually afforded to
Local 18 members under the AGC Agreement. (Donley’s IV: L18 Ex. 179, Article 11.) Once
again, the work preservation clause contained within the AGC is crafted so as to discourage, if
not outright avoid, instances where an employer assigns the operation of equipment within Local
18’s contractually negotiated work jurisdiction to someone other than an operating engineer. (1d.)
Again, the deterrent to such behavior as agreed upon in the AGC Agreement is the imposition of
an economic penalty. Specifically, under Paragraph 20, employers that elect to bind themselves
to the AGC Agreement explicitly agree “that the work jurisdiction of the Operating Engineers, as
assigned by the AFL-CIO, will be respected and all Operating Engineer work will be performed
by an Operating Engineer[.]” (Id.) In order to provide substance to this obligation, Paragraph 22
mandates a specific economic sanction: “[i]f an Employer violates Paragraph 20, the Employer’s
penalty shall be to pay the first qualified registered applicant the applicable wage and fringe
benefits from the first day of the violation.” (Id. at L18 Ex. 179, Article Il.) As such, employers
bound to the AGC Agreement are not prohibited from assigning work covered by the AGC
Agreement to someone other than an operating engineer. Rather, the AGC Agreement’s work
preservation clauses explicitly allows a signatory employer to assign work as it sees fit so long as

that employer is willing to pay any damages required under the terms of the parties’ agreement.
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D. Local 18’s Work Preservation Grievances

Despite the clear terms of the relevant CBAs and Local 18’s established history of
performing forklift and skid-steer work, there have been past instances wherein a contractor —
including, but not limited to certain of the Charging Parties — that employs individuals belonging
to the CEA and/or AGC multiemployer bargaining unit, assigns equipment to someone other
than an operating engineer. In such instances, the Union has a demonstrated history of resolving
the dispute through the use of governing contract’s grievance and arbitration provision.

For example, in June of 2008, Local 18 documented an instance wherein Rudolph Libbe
Co. elected to assign the operation of a forklift to someone other than an operating engineer.
(Donley’s IV: L18 Ex. 86F.) In response, Local 18 filed a written grievance with the employer
that sought damages for the breach. Thereafter, the matter was settled when Rudolph Libbe Co.
agreed to pay a penalty in the form of a charitable donation the Hospice of Northwest Ohio.
(Donley’s 1IV: Tr. 2267.) Notably, the Rudolph Libbe Co. has long been signatory to both the
AGC Agreement and the CEA Agreement. Indeed, according to the records kept by both the
Union and the CEA, Rudolph Libbe has repeatedly assigned it bargaining rights to the CEA. (ld.
at L18 Ex. 171C; L18 Ex. 188 at p. 7.) Rudolph Libbe has also repeatedly bound itself to the
AGC Agreement. (Id. L18 Ex. 175B; L18 Ex. 174M.)

Similarly, in June of 2009, Local 18 documented an instance wherein G&L Corp. elected
to assign the operation of a forklift to someone other than an operating engineer. (Donley’s IV
L18 Ex. 86G.) At the time of this breach, G&L Corp. was signatory to an AGC Book
Agreement. (Id. at L18 Ex. 174A.) Once again, the Union responded to this breach by filing a

written grievance under the AGC Agreement and once again the matter was resolved after the
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parties negotiated a settlement whereby G&L Corp. agreed to pay a penalty in the form of a
charitable donation; to wit, $204.00 to the Vera Bradley Foundation. (Id. at Tr. 2272.)

At bottom, the vast majority of contractors that have received a forklift and/or skid-steer
work preservation grievances from Local 18 have agreed to a negotiated settlement that included
the payment of monetary damages. (Donley’s IV: L18 Ex. 41B, 85A, 85B, 85C, 85D, 85E, 85F,
85G, 86B(2), 86C, 86D, 86E; Tr. 1211-13, 1878-80, 1881-92, 1928-29, 2249-50, 2255-58, 2262-
65.) These employers included Bogner Construction Co. (AGC multi-employer bargaining unit,
Donley’s IV: L18 Ex. 172A), Mr. Excavator, Inc. (CEA multi-employer bargaining unit, Id. at
G.C. EX. 20A), Phoenix Cement, Inc. (CEA multi-employer bargaining unit, Id. at L18 Ex.
171C), Mosser Construction (CEA and AGC multi-employer bargaining units, Id. at L18 Ex.
171F, 174L, 175F, 188) Site-Tech, Inc. (CEA multi-employer bargaining unit, Id. at L18 Ex.
171A), Industrial Power Systems (AGC multi-employer bargaining unit, Id. at L18 Ex. 173A,
174l), and Sofco Erectors, Inc. (AGC multi-employer bargaining unit, Id. at L18 Ex. 173B,
173E.)

Of particular note, on July 19, 2012, Local 18 Business Agent Michael Cramer
documented an instance wherein Charging Party R.G. Smith Co.? elected to assign the operation
of a forklift to someone other than an operating engineer. (Donley’s IV: L18 Ex. 86A.) Based
upon the location of the job, Mr. Cramer filed a grievance alleging a violation of the AGC’s
work preservation provisions. (Id. at L18 Ex. 86A, Tr. 2250-55.) Thereafter, the matter was
resolved when the employer agreed to pay a penalty in the form of $1,245.00 donation to

Rainbow Babies & Children’s Hospital. (1d.)

% According to the Union’s internal records, R.G. Smith Co. was signatory to the AGC Agreement that expired in
2013 (Donley’s IV: L18 Ex. 173E) and is currently signatory to the AGC Agreement not set to expire until 2017. (ld.
at L18 Ex. 172B.) The Union’s internal records indicate that R.G. Smith was bound to the CEA Agreement that
expired in 2012. (Id. at L18. Ex. 171F.) Similarly, the CEA’s own internal records indicate that R.G. Smith assigned
its bargaining rights to the CEA in both 2011 and 2012. (Id. at L18 Ex. 188, p. 6.)
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Likewise, in March of 2013, Local 18 discovered an instance wherein Donley’s II
Charging Party B&B Wrecking elected to assign the operation of a forklift to someone other than
an operating engineer. (Donley’s IV: Tr. 592-93; L18 Ex. 86.) At this time, B&B Wrecking was
signatory to the AGC Agreement. (Id. at Tr. 591-92.) Accordingly, Local 18 filed a grievance
with B&B alleging that by electing to assign construction equipment that is properly within the
contractually mandated craft jurisdiction of Local 18’s membership to someone other than an
operating engineer, B&B was in breach of the AGC Agreement’s work preservation clause and
was contractually required to pay damages to the first qualified registered applicant in the
amount of all applicable wages and fringe benefits from the first day of the violation. (Id. at L18
Ex. 86; Tr. 591-95.) Shortly thereafter, the grievance was settled after B&B agreed to pay
damages to the first qualified applicant in the Union’s hiring hall. (Id. at L18 Ex. 86; Tr. 591-95.)

E. Local 18’s History of Performing the Work in Dispute

The evidence presented in the present matter offers dispositive proof that Local 18’s
members have a long and proud history performing the work in dispute. Decades of collective
bargaining, thousands of pages of documents, and scores of witness testimonials render it an
immutable fact that Local 18 members have long operated forklifts and skid-steers for employers
performing work under the AGC and/or CEA Agreements. More pointedly, this evidence also
demonstrates that Local 18 members have performed this work for employers that are parties to
the present dispute and that those same members lost their employment when the work at issue
was assigned to employees represented by the laborers.

i. Collective Bargaining History
The CEA Agreement has long identified both forklifts and skid-steers as being properly

within the work jurisdiction afforded to operating engineers, since its inception in 1985. Over the
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course of decades, Local 18 and the CEA have repeatedly negotiate